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Document Drafting Handbook, October 1998 Revision. For example, all references to the federal securities laws
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include the corresponding cite to the Code of Federal Regulations in a footnote. All references to Securities
Exchange Act Releases must include the release number, release date, Federal Register cite, Federal Register
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240.0-3)
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Document Drafting Handbook, October 1998 Revision. For example, all references to the federal securities laws
must include the corresponding cite to the United States Code in a footnote. All references to SEC rules must
include the corresponding cite to the Code of Federal Regulations in a footnote. All references to Securities
Exchange Act Releases must include the release number, release date, Federal Register cite, Federal Register
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immediately preceding filing. The purpose of Exhibit 4 is to permit the staff to identify immediately the changes
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1. Text of the Proposed Rule Change

(a) Pursuant to the provisions of Section 19(b)(1) of the Securities Exchange Act
of 1934 (“Exchange Act”),! the Financial Industry Regulatory Authority, Inc. (“FINRA™)
is filing with the Securities and Exchange Commission (“SEC” or “Commission”) a
proposed rule change to amend the Code of Arbitration Procedure for Industry Disputes
(“Code”) to align the Code with the Ending Forced Arbitration of Sexual Assault and
Sexual Harassment Act of 2021 (“Act”). The proposed rule change would also make a
conforming amendment to FINRA Rule 2263.

The text of the proposed rule change is attached as Exhibit 5.

(b) Not applicable.

(c) Not applicable.

2. Procedures of the Self-Regulatory Organization

The FINRA Board of Governors authorized the filing of the proposed rule change
with the SEC. No other action by FINRA is necessary for the filing of the proposed rule
change.

FINRA has filed the proposed rule change for immediate effectiveness and has
requested that the SEC waive the requirement that the proposed rule change not become
operative for 30 days after the date of the filing, so FINRA can implement the proposed

rule change immediately.

! 15 U.S.C. 78s(b)(1).
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3. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change

(a) Purpose

Background

The Act was signed into law on March 3, 2022 and took effect immediately.? The
Act amends Title 9 of the Federal Arbitration Act® by providing in relevant part:

Notwithstanding any other provision of this title, at the
election of the person alleging conduct constituting a sexual
harassment dispute or sexual assault dispute, or the named
representative of a class or in a collective action alleging
such conduct, no predispute arbitration agreement or
predispute joint-action waiver shall be valid or enforceable
with respect to a case which is filed under Federal, Tribal,
or State law and relates to the sexual assault dispute or the
sexual harassment dispute.

The Act prohibits mandatory arbitration of sexual assault and sexual harassment
claims by permitting persons alleging conduct constituting a sexual assault dispute or

sexual harassment dispute to elect not to enforce predispute arbitration agreements in

Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act of 2021,
Pub. L. No. 117-90, 136 Stat. 26 (2022). The Act applies with respect to any
dispute or claim that arises or accrues on or after the date of enactment of the Act.

3 9U.S.C.2.
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cases that relate to those disputes. However, the Act does not prohibit parties from
agreeing to arbitrate such claims after a dispute has arisen.’

FINRA Rule 13201 relates to the arbitration at FINRA Dispute Resolution
Services’ (“DRS”) forum of statutory employment discrimination claims (“SD claims”).
Specifically, FINRA Rule 13201(a) provides that “[an SD claim] is not required to be
arbitrated under the Code. Such a claim may be arbitrated only if the parties have agreed
to arbitrate it either before or after the dispute arose.” Although FINRA rules do not
require arbitration of SD claims under the Code, in practice, employment agreements

may require associated persons to arbitrate such claims.

The Act also permits persons alleging conduct constituting a sexual assault
dispute or sexual harassment dispute to elect not to enforce predispute joint-action
waivers in cases that relate to those disputes. The Act defines “predispute joint-
action waiver” as an agreement that “would prohibit, or waive the right of, one of
the parties to the agreement to participate in a joint, class, or collective action in a
judicial, arbitral, administrative, or other forum, concerning a dispute that has not
yet arisen at the time of the making of the agreement.” See supra note 2. FINRA
rules are consistent with this provision of the Act because FINRA rules provide
that class action and statutory collective action claims may not be arbitrated under
the Code. See FINRA Rule 13204.

5 See H.R. REP. NO. 117-234, at 18 (2022) (“The Committee states that pursuant to
clause 3(c)(4) of House Rule XIII, H.R. 4445 improves access to justice for
survivors of sexual assault and harassment by allowing these parties to elect
arbitration after a dispute has arisen). The applicability of the Act to an
agreement to arbitrate and the validity and enforceability of an agreement to
which the Act applies shall be determined by a court, rather than an arbitrator,
irrespective of whether the party resisting arbitration challenges the arbitration
agreement specifically or in conjunction with other terms of the contract
containing such agreement, and irrespective of whether the agreement purports to
delegate such determinations to an arbitrator. See supra note 2.

6 FINRA Rule 13100(bb) provides that “[t]he term ‘statutory employment
discrimination claim’ means a claim alleging employment discrimination,
including a sexual harassment claim, in violation of a statute.” FINRA rules do
not explicitly address the treatment of sexual assault claims.
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In light of the changes set forth in the Act, FINRA is proposing amendments to its
rules to align the rules to the Act and make other conforming changes.’

Proposed Amendments to FINRA Rule 13100

FINRA is proposing to amend FINRA Rule 13100 to add definitions of “sexual
assault claim” and “sexual harassment claim” that are consistent with the definitions of
“sexual assault dispute” and “sexual harassment dispute” in the Act.® Specifically,
proposed FINRA Rule 13100(aa) would provide that “[t]he term ‘sexual assault claim’
means a claim involving a nonconsensual sexual act or sexual contact, as such terms are
defined in section 2246 of title 18 of the United States Code or similar applicable Tribal
or State law, including when the victim lacks capacity to consent.” In addition, proposed
FINRA Rule 13100(bb) would provide that “[t]he term ‘sexual harassment claim’ means
a claim relating to conduct that is alleged to constitute sexual harassment under
applicable Federal, Tribal, or State law.”’

Proposed Amendments to FINRA Rule 13201

FINRA is proposing to amend FINRA Rule 13201 to align it with the Act by

adding new paragraph (c) to provide that a party alleging a sexual assault or sexual

The proposed rule change would apply to all members, including members that
are funding portals or have elected to be treated as capital acquisition brokers
(“CABs”), given that the funding portal and CAB rule sets incorporate the
impacted FINRA rules by reference.

Under FINRA Rule 13100(e), “[t]he term ‘claim’ means an allegation or request
for relief.” Under FINRA Rule 13100(n), “[t]he term ‘dispute’ means a dispute,
claim or controversy. A dispute may consist of one or more claims.”

The proposed rule change would also remove the reference to “sexual
harassment” from the definition of SD claim in FINRA Rule 13100(bb). See
supra note 6.
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harassment claim that has agreed to arbitrate before the dispute arose may elect post
dispute not to arbitrate the claim under the Code.!° Proposed paragraph (c) would also
provide that the claim may be arbitrated if the parties agreed to arbitrate it after the
dispute arose. Further, paragraph (c¢) would provide that sexual assault and sexual
harassment claims would be administered in the forum under FINRA Rule 13802, which
establishes the procedural requirements for administering SD claims in DRS’s arbitration
forum today.!!

Proposed Amendments to FINRA Rule 13803

FINRA is proposing amendments to FINRA Rule 13803 to ensure that sexual
assault and sexual harassment claims are administered consistently with how SD claims
are currently administered in DRS’s arbitration forum.!'?> Under the current framework,
sexual harassment and sexual assault claims would be administered under FINRA Rule
13803 to the extent such claims constitute SD claims. The proposed rule change would

add the terms “sexual assault claim” and “sexual harassment claim” to the title of FINRA

10 The proposed rule change would also amend the title of FINRA Rule 13201 to
clarify that the rule applies to sexual assault claims and sexual harassment claims.

1 FINRA Rule 13802 sets forth requirements as to the number of arbitrators on the
panel, the composition of the panel, the filing fee, the relief available, and the
availability of attorneys’ fees. FINRA is proposing to amend FINRA Rule 13802
to add the terms “sexual assault claim” and “sexual harassment claim” to the title
and throughout the rule to clarify that it also applies to these types of claims.

12 Under FINRA Rule 13803, if an associated person files an SD claim in court and

asserts related claims in DRS’s arbitration forum, a respondent who is named in
both proceedings may bring a motion to compel the related arbitration claims to
the same court proceeding. If the respondent does so, the respondent must assert
all related claims it has against the associated person in the same court
proceeding. FINRA Rule 13803 also permits the respondent to compel arbitration
of related claims that are subject to mandatory arbitration. This provision applies
where the respondent has not exercised its option to combine all claims in court.
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Rule 13803 and throughout the rule to make explicit that it applies to the coordination of
sexual assault and sexual harassment claims filed in court and other related claims that
may be filed at DRS’s arbitration forum. '3

Proposed Amendments to FINRA Rule 2263

FINRA is proposing a conforming amendment to FINRA Rule 2263 to
incorporate the language in proposed FINRA Rule 13201(c) into the written statement a
member firm must provide to an associated person regarding the predispute arbitration
clause in Form U4. Thus, firms would be required to disclose to the associated person
that a party alleging a sexual assault or sexual harassment claim that has agreed to
arbitrate before the dispute arose may elect post dispute not to arbitrate such a claim
under the Code, and that such a claim may be arbitrated if the parties have agreed to
arbitrate it after the dispute arose.

As noted in Item 2 of this filing, FINRA has filed the proposed rule change for
immediate effectiveness and has requested that the Commission waive the requirement
that the proposed rule change not become operative for 30 days after the date of the

filing. The operative date will be the date of the filing of the proposed rule change.

13 Similarly, FINRA proposes to add the terms “sexual assault claim” and ““sexual

harassment claim” to other rules in the Code that reference SD claims to ensure
that sexual assault and sexual harassment claims are administered consistently
with how SD claims are currently administered in DRS’s arbitration forum. See
FINRA Rules 13402 (Composition of Arbitration Panels in Cases Not Involving a
Statutory Discrimination Claim), 13510 (Depositions); Part VIII (Simplified
Arbitration; Default Proceedings; Statutory Employment Discrimination Claims;
and Injunctive Relief).
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(b) Statutory Basis

FINRA believes that the proposed rule change is consistent with the provisions of
Section 15A(b)(6) of the Exchange Act,'* which requires, among other things, that
FINRA rules must be designed to prevent fraudulent and manipulative acts and practices,
to promote just and equitable principles of trade, and, in general, to protect investors and
the public interest. FINRA believes that the proposed rule change serves to align FINRA
rules with the Act, which prohibits mandatory arbitration of sexual assault and sexual
harassment claims. The proposed rule change would create parity between FINRA rules
and the Act as to the circumstances under which sexual assault and sexual harassment
claims may be arbitrated at DRS’s forum. The proposed conforming amendments would
also make clear that when such claims are arbitrated at DRS’s forum, they will be
processed like SD claims. Thus, the proposed rule change will enable DRS to continue to
administer a fair dispute resolution forum and meet its investor protection goals in a
manner consistent with the Act.

4. Self-Regulatory Organization’s Statement on Burden on Competition

FINRA does not believe that the proposed rule change will result in any burden
on competition that is not necessary or appropriate in furtherance of the purposes of the
Exchange Act. The proposed rule change aligns FINRA rules with other requirements to
which firms are subject and would not have additional economic impacts on firms or
associated persons.

5. Self-Regulatory Organization’s Statement on Comments on the Proposed

Rule Change Received from Members, Participants, or Others

14 15 U.S.C. 780-3(b)(6).



Page 10 of 29

Written comments were neither solicited nor received.

6. Extension of Time Period for Commission Action
Not applicable.
7. Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for

Accelerated Effectiveness Pursuant to Section 19(b)(2) or Section 19(b)(7)(D)

The proposed rule change is effective upon filing pursuant to Section 19(b)(3) of
the Exchange Act'® and paragraph (f)(6) of Rule 19b-4 thereunder, !¢ in that the proposed
rule change does not significantly affect the protection of investors or the public interest;
does not impose any significant burden on competition; and does not become operative
for 30 days after filing or such shorter time as the Commission may designate.

FINRA requests that the Commission waive the requirement that the rule change,
by its terms, not become operative for 30 days after the date of the filing as set forth in
Rule 19b-4(f)(6)(iii),'” so that FINRA can implement the proposed rule change
immediately. FINRA believes this is appropriate in the interest of regulatory clarity and
harmonization because the Act was signed into law on March 3, 2022, and is immediately
effective. Waiver of the operative delay would minimize the time between the effective
dates of the Act and of the proposed amendments.

In accordance with Rule 19b-4(f)(6),'® FINRA submitted written notice of its

intent to file the proposed rule change, along with a brief description and text of the

15 15 U.S.C. 78s(b)(3).
16 17 CFR 240.19b-4(f)(6).
17 17 CFR 240.19b-4(f)(6)(iii).

18 17 CFR 240.19b-4()(6).
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proposed rule change, at least five business days prior to the date of filing, or such shorter

time as the Commission may designate, as specified in Rule 19b-4(f)(6)(iii) under the

Exchange Act."”

8. Proposed Rule Change Based on Rules of Another Self-Regulatory
Organization or of the Commission

Not applicable.

9. Security-Based Swap Submissions Filed Pursuant to Section 3C of the Act

Not applicable.

10. Advance Notices Filed Pursuant to Section 806(e) of the Payment, Clearing
and Settlement Supervision Act

Not applicable.
11.  Exhibits
Exhibit 1. Completed notice of proposed rule change for publication in the

Federal Register.

Exhibit 5. Text of the proposed rule change.

19 17 CFR 240.19b-4(f)(6)(iii).



Page 12 of 29

EXHIBIT 1
SECURITIES AND EXCHANGE COMMISSION
(Release No. 34- ; File No. SR-FINRA-2022-012)

Self-Regulatory Organizations; Financial Industry Regulatory Authority, Inc.; Notice of
Filing and Immediate Effectiveness of a Proposed Rule Change to Amend FINRA Rule
13000 Series (Code of Arbitration Procedure for Industry Disputes) to Align the Code
with the Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act of
2021

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Exchange
Act”)! and Rule 19b-4 thereunder,? notice is hereby given that on May 13, 2022, the
Financial Industry Regulatory Authority, Inc. (“FINRA”) filed with the Securities and
Exchange Commission (“SEC” or “Commission’) the proposed rule change as described
in Items I, I, and III below, which Items have been prepared by FINRA. FINRA has
designated the proposed rule change as constituting a “non-controversial” rule change
under paragraph ()(6) of Rule 19b-4 under the Exchange Act,* which renders the
proposal effective upon receipt of this filing by the Commission. The Commission is
publishing this notice to solicit comments on the proposed rule change from interested

persons.

I Self-Regulatory Organization’s Statement of the Terms of Substance of the
Proposed Rule Change

FINRA is proposing to amend the Code of Arbitration Procedure for Industry

Disputes (“Code”) to align the Code with the Ending Forced Arbitration of Sexual

! 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b-4.

3 17 CFR 240.19b-4(f)(6).
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Assault and Sexual Harassment Act of 2021 (“Act”). The proposed rule change would
also make a conforming amendment to FINRA Rule 2263.

The text of the proposed rule change is available on FINRA’s website at

http://www.finra.org, at the principal office of FINRA and at the Commission’s Public
Reference Room.

1I. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change

In its filing with the Commission, FINRA included statements concerning the
purpose of and basis for the proposed rule change and discussed any comments it
received on the proposed rule change. The text of these statements may be examined at
the places specified in Item IV below. FINRA has prepared summaries, set forth in
sections A, B, and C below, of the most significant aspects of such statements.

A. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change

1. Purpose

Background

The Act was signed into law on March 3, 2022, and took effect immediately.*
The Act amends Title 9 of the Federal Arbitration Act’ by providing in relevant part:

Notwithstanding any other provision of this title, at the
election of the person alleging conduct constituting a sexual
harassment dispute or sexual assault dispute, or the named
representative of a class or in a collective action alleging
such conduct, no predispute arbitration agreement or

Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act of 2021,
Pub. L. No. 117-90, 136 Stat. 26 (2022). The Act applies with respect to any
dispute or claim that arises or accrues on or after the date of enactment of the Act.

> 9U.S.C.2.
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predispute joint-action waiver shall be valid or enforceable
with respect to a case which is filed under Federal, Tribal,

or State law and relates to the sexual assault dispute or the

sexual harassment dispute.

The Act prohibits mandatory arbitration of sexual assault and sexual harassment
claims by permitting persons alleging conduct constituting a sexual assault dispute or
sexual harassment dispute to elect not to enforce predispute arbitration agreements in
cases that relate to those disputes.® However, the Act does not prohibit parties from
agreeing to arbitrate such claims after a dispute has arisen.’

FINRA Rule 13201 relates to the arbitration at FINRA Dispute Resolution

Services’ (“DRS”) forum of statutory employment discrimination claims (“SD claims™).®

The Act also permits persons alleging conduct constituting a sexual assault
dispute or sexual harassment dispute to elect not to enforce predispute joint-action
waivers in cases that relate to those disputes. The Act defines “predispute joint-
action waiver” as an agreement that “would prohibit, or waive the right of, one of
the parties to the agreement to participate in a joint, class, or collective action in a
judicial, arbitral, administrative, or other forum, concerning a dispute that has not
yet arisen at the time of the making of the agreement.” See supra note 4. FINRA
rules are consistent with this provision of the Act because FINRA rules provide
that class action and statutory collective action claims may not be arbitrated under
the Code. See FINRA Rule 13204.

7 See H.R. REP. NO. 117-234, at 18 (2022) (“The Committee states that pursuant to
clause 3(c)(4) of House Rule XIII, H.R. 4445 improves access to justice for
survivors of sexual assault and harassment by allowing these parties to elect
arbitration after a dispute has arisen). The applicability of the Act to an
agreement to arbitrate and the validity and enforceability of an agreement to
which the Act applies shall be determined by a court, rather than an arbitrator,
irrespective of whether the party resisting arbitration challenges the arbitration
agreement specifically or in conjunction with other terms of the contract
containing such agreement, and irrespective of whether the agreement purports to
delegate such determinations to an arbitrator. See supra note 4.

8 FINRA Rule 13100(bb) provides that “[t]he term ‘statutory employment
discrimination claim’ means a claim alleging employment discrimination,
including a sexual harassment claim, in violation of a statute.” FINRA rules do
not explicitly address the treatment of sexual assault claims.
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Specifically, FINRA Rule 13201(a) provides that “[an SD claim] is not required to be
arbitrated under the Code. Such a claim may be arbitrated only if the parties have agreed
to arbitrate it either before or after the dispute arose.” Although FINRA rules do not
require arbitration of SD claims under the Code, in practice, employment agreements
may require associated persons to arbitrate such claims.

In light of the changes set forth in the Act, FINRA is proposing amendments to its
rules to align the rules to the Act and make other conforming changes.’

Proposed Amendments to FINRA Rule 13100

FINRA is proposing to amend FINRA Rule 13100 to add definitions of “sexual
assault claim” and “sexual harassment claim” that are consistent with the definitions of
“sexual assault dispute” and “sexual harassment dispute” in the Act.!® Specifically,
proposed FINRA Rule 13100(aa) would provide that “[t]he term ‘sexual assault claim’
means a claim involving a nonconsensual sexual act or sexual contact, as such terms are
defined in section 2246 of title 18 of the United States Code or similar applicable Tribal
or State law, including when the victim lacks capacity to consent.” In addition, proposed

FINRA Rule 13100(bb) would provide that “[t]he term ‘sexual harassment claim’ means

The proposed rule change would apply to all members, including members that
are funding portals or have elected to be treated as capital acquisition brokers
(“CABs”), given that the funding portal and CAB rule sets incorporate the
impacted FINRA rules by reference.

10 Under FINRA Rule 13100(e), “[t]he term ‘claim’ means an allegation or request
for relief.” Under FINRA Rule 13100(n), “[t]he term ‘dispute’ means a dispute,
claim or controversy. A dispute may consist of one or more claims.”
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a claim relating to conduct that is alleged to constitute sexual harassment under

applicable Federal, Tribal, or State law.”!!

Proposed Amendments to FINRA Rule 13201

FINRA is proposing to amend FINRA Rule 13201 to align it with the Act by
adding new paragraph (c) to provide that a party alleging a sexual assault or sexual
harassment claim that has agreed to arbitrate before the dispute arose may elect post
dispute not to arbitrate the claim under the Code.'? Proposed paragraph (c) would also
provide that the claim may be arbitrated if the parties agreed to arbitrate it after the
dispute arose. Further, paragraph (c¢) would provide that sexual assault and sexual
harassment claims would be administered in the forum under FINRA Rule 13802, which
establishes the procedural requirements for administering SD claims in DRS’s arbitration
forum today.!?

Proposed Amendments to FINRA Rule 13803

FINRA is proposing amendments to FINRA Rule 13803 to ensure that sexual

assault and sexual harassment claims are administered consistently with how SD claims

1 The proposed rule change would also remove the reference to “sexual

harassment” from the definition of SD claim in FINRA Rule 13100(bb). See
supra note 8.

12 The proposed rule change would also amend the title of FINRA Rule 13201 to
clarify that the rule applies to sexual assault claims and sexual harassment claims.

13 FINRA Rule 13802 sets forth requirements as to the number of arbitrators on the
panel, the composition of the panel, the filing fee, the relief available, and the
availability of attorneys’ fees. FINRA is proposing to amend FINRA Rule 13802
to add the terms “sexual assault claim” and “sexual harassment claim” to the title
and throughout the rule to clarify that it also applies to these types of claims.
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are currently administered in DRS’s arbitration forum.'* Under the current framework,
sexual harassment and sexual assault claims would be administered under FINRA Rule
13803 to the extent such claims constitute SD claims. The proposed rule change would
add the terms ““sexual assault claim” and “sexual harassment claim” to the title of FINRA
Rule 13803 and throughout the rule to make explicit that it applies to the coordination of
sexual assault and sexual harassment claims filed in court and other related claims that
may be filed at DRS’s arbitration forum. !>

Proposed Amendments to FINRA Rule 2263

FINRA is proposing a conforming amendment to FINRA Rule 2263 to
incorporate the language in proposed FINRA Rule 13201(c) into the written statement a
member firm must provide to an associated person regarding the predispute arbitration
clause in Form U4. Thus, firms would be required to disclose to the associated person
that a party alleging a sexual assault or sexual harassment claim that has agreed to

arbitrate before the dispute arose may elect post dispute not to arbitrate such a claim

14 Under FINRA Rule 13803, if an associated person files an SD claim in court and
asserts related claims in DRS’s arbitration forum, a respondent who is named in
both proceedings may bring a motion to compel the related arbitration claims to
the same court proceeding. If the respondent does so, the respondent must assert
all related claims it has against the associated person in the same court
proceeding. FINRA Rule 13803 also permits the respondent to compel arbitration
of related claims that are subject to mandatory arbitration. This provision applies
where the respondent has not exercised its option to combine all claims in court.

15 Similarly, FINRA proposes to add the terms “sexual assault claim” and ““sexual

harassment claim” to other rules in the Code that reference SD claims to ensure
that sexual assault and sexual harassment claims are administered consistently
with how SD claims are currently administered in DRS’s arbitration forum. See
FINRA Rules 13402 (Composition of Arbitration Panels in Cases Not Involving a
Statutory Discrimination Claim), 13510 (Depositions); Part VIII (Simplified
Arbitration; Default Proceedings; Statutory Employment Discrimination Claims;
and Injunctive Relief).
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under the Code, and that such a claim may be arbitrated if the parties have agreed to
arbitrate it after the dispute arose.

FINRA has filed the proposed rule change for immediate effectiveness and has
requested that the Commission waive the requirement that the proposed rule change not
become operative for 30 days after the date of the filing. The operative date will be the
date of the filing of the proposed rule change.

2. Statutory Basis

FINRA believes that the proposed rule change is consistent with the provisions of
Section 15A(b)(6) of the Exchange Act,'® which requires, among other things, that
FINRA rules must be designed to prevent fraudulent and manipulative acts and practices,
to promote just and equitable principles of trade, and, in general, to protect investors and
the public interest. FINRA believes that the proposed rule change serves to align FINRA
rules with the Act, which prohibits mandatory arbitration of sexual assault and sexual
harassment claims. The proposed rule change would create parity between FINRA rules
and the Act as to the circumstances under which sexual assault and sexual harassment
claims may be arbitrated at DRS’s forum. The proposed conforming amendments would
also make clear that when such claims are arbitrated at DRS’s forum, they will be
processed like SD claims. Thus, the proposed rule change will enable DRS to continue to
administer a fair dispute resolution forum and meet its investor protection goals in a

manner consistent with the Act.

16 15 U.S.C. 780-3(b)(6).
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B. Self-Regulatory Organization’s Statement on Burden on Competition

FINRA does not believe that the proposed rule change will result in any burden
on competition that is not necessary or appropriate in furtherance of the purposes of the
Exchange Act. The proposed rule change aligns FINRA rules with other requirements to
which firms are subject and would not have additional economic impacts on firms or
associated persons.

C. Self-Regulatory Organization’s Statement on Comments on the Proposed
Rule Change Received from Members, Participants, or Others

Written comments were neither solicited nor received.

I11. Date of Effectiveness of the Proposed Rule Change and Timing for Commission
Action

Because the foregoing proposed rule change does not: (i) significantly affect the
protection of investors or the public interest; (i1) impose any significant burden on
competition; and (iii) become operative for 30 days from the date on which it was filed,
or such shorter time as the Commission may designate, it has become effective pursuant
to Section 19(b)(3)(A) of the Exchange Act!” and Rule 19b-4(f)(6) thereunder. '®

At any time within 60 days of the filing of the proposed rule change, the
Commission summarily may temporarily suspend such rule change if it appears to the
Commission that such action is necessary or appropriate in the public interest, for the
protection of investors, or otherwise in furtherance of the purposes of the Exchange Act.
If the Commission takes such action, the Commission shall institute proceedings to

determine whether the proposed rule should be approved or disapproved.

17 15U.S.C. 78s(b)(3)(A).

18 17 CFR 240.19b-4(£)(6).
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IV. Solicitation of Comments

Interested persons are invited to submit written data, views and arguments
concerning the foregoing, including whether the proposed rule change is consistent with
the Exchange Act. Comments may be submitted by any of the following methods:

Electronic Comments:

° Use the Commission’s Internet comment form

(http://www.sec.gov/rules/sro.shtml); or

° Send an e-mail to rule-comments@sec.gov. Please include File Number

SR-FINRA-2022-012 on the subject line.

Paper Comments:

o Send paper comments in triplicate to Secretary, Securities and Exchange
Commission, 100 F Street, NE, Washington, DC 20549-1090.
All submissions should refer to File Number SR-FINRA-2022-012. This file number
should be included on the subject line if e-mail is used. To help the Commission process
and review your comments more efficiently, please use only one method. The
Commission will post all comments on the Commission’s Internet website

(http://www.sec.gov/rules/sro.shtml). Copies of the submission, all subsequent

amendments, all written statements with respect to the proposed rule change that are filed
with the Commission, and all written communications relating to the proposed rule
change between the Commission and any person, other than those that may be withheld
from the public in accordance with the provisions of 5 U.S.C. 552, will be available for

website viewing and printing in the Commission’s Public Reference Room, 100 F Street,
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NE, Washington, DC 20549, on official business days between the hours of 10 a.m. and 3
p.m. Copies of such filing also will be available for inspection and copying at the
principal office of FINRA. All comments received will be posted without change.
Persons submitting comments are cautioned that we do not redact or edit personal
identifying information from comment submissions. You should submit only
information that you wish to make available publicly. All submissions should refer to
File Number SR-FINRA-2022-012 and should be submitted on or before [insert date 21

days from publication in the Federal Register].

For the Commission, by the Division of Trading and Markets, pursuant to

delegated authority. "’

Jill M. Peterson
Assistant Secretary

19 17 CFR 200.30-3(a)(12).
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EXHIBIT 5

Below is the text of the proposed rule change. Proposed new language is underlined;
proposed deletions are in brackets.

% %k ok ok 3k

2200. COMMUNICATIONS AND DISCLOSURES

% %k ok ok 3k

2260. Disclosures
* %k k%

2263. Arbitration Disclosure to Associated Persons Signing or Acknowledging
Form U4

A member shall provide an associated person with the following written statement
whenever the associated person is asked, pursuant to FINRA Rule 1010, to sign an initial
or amended Form U4, or otherwise provide written (which may be electronic)
acknowledgment of an amendment to the Form U4:

The Form U4 contains a predispute arbitration clause. It is in item 5 of Section 15A
of the Form U4. You should read that clause now. Before signing the Form U4, you
should understand the following:

(1) No Change.

(2) A claim alleging employment discrimination[, including a sexual harassment
claim,] in violation of a statute is not required to be arbitrated under FINRA rules. Such a
claim may be arbitrated at FINRA only if the parties have agreed to arbitrate it, either
before or after the dispute arose. The rules of other arbitration forums may be different.

(3) No Change.


https://www.finra.org/rules-guidance/rulebooks/finra-rules/1010
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(4) A party alleging a sexual assault claim or sexual harassment claim that has

agreed to arbitrate before the dispute arose may elect post dispute not to arbitrate such a

claim under the Code. Such a claim may be arbitrated if the parties have agreed to

arbitrate it after the dispute arose.

[(4)](5) Arbitration awards are generally final and binding; a party's ability to
have a court reverse or modify an arbitration award is very limited.

[(5)](6) The ability of the parties to obtain documents, witness statements and
other discovery is generally more limited in arbitration than in court proceedings.

[(6)](7) The arbitrators do not have to explain the reason(s) for their award
unless, in an eligible case, a joint request for an explained decision has been submitted by
all parties to the panel at least 20 days prior to the first scheduled hearing date.

[(7)](8) The panel of arbitrators may include arbitrators who were or are
affiliated with the securities industry or public arbitrators, as provided by the rules of the
arbitration forum in which a claim is filed.

[(8)](9) The rules of some arbitration forums may impose time limits for bringing
a claim in arbitration. In some cases, a claim that is ineligible for arbitration may be
brought in court.

% %k ok ok 3k

13000. CODE OF ARBITRATION PROCEDURE FOR INDUSTRY DISPUTES
kosk ok ok ok
13100. Definitions
(a) through (z) No Change.

(aa) Sexual Assault Claim
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The term “sexual assault claim” means a claim involving a nonconsensual sexual

act or sexual contact. as such terms are defined in section 2246 of title 18 of the United

States Code or similar applicable Tribal or State law. including when the victim lacks

capacity to consent.

(bb) Sexual Harassment Claim

The term “sexual harassment claim” means a claim relating to conduct that is

alleged to constitute sexual harassment under applicable Federal, Tribal, or State law.

[(aa)](cc) Statement of Claim

No Change.

[(bb)](dd) Statutory Employment Discrimination Claim

The term "statutory employment discrimination claim" means a claim alleging
employment discrimination[, including a sexual harassment claim,] in violation of a
statute.

[(cc)](ee) Submission Agreement

No Change.

[(dd)](ff) Temporary Injunctive Order

No Change.

[(ee)](gg) Third Party Claim

No Change.

% %k ok ok 3k

13201. Statutory Employment Discrimination Claims, [and] Disputes Arising

Under a Whistleblower Statute that Prohibits the Use of Predispute Arbitration

Agreements, Sexual Assault Claims, and Sexual Harassment Claims
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(a) Statutory Employment Discrimination Claims

A claim alleging employment discrimination[, including sexual harassment,] in
violation of a statute, is not required to be arbitrated under the Code. Such a claim may be
arbitrated only if the parties have agreed to arbitrate it, either before or after the dispute
arose. If the parties agree to arbitrate such a claim, the claim will be administered under
Rule 13802.

(b) No Change.

(c) Sexual Assault and Sexual Harassment Claims

A party alleging a sexual assault claim or sexual harassment claim that has agreed

to arbitrate before the dispute arose may elect post dispute not to arbitrate such a claim

under the Code. Such a claim may be arbitrated if the parties have agreed to arbitrate it

after the dispute arose. If the parties arbitrate such a claim, the claim will be administered

under Rule 13802.

% %k ok ok 3k

13402. Composition of Arbitration Panels in Cases Not Involving a Claim of Sexual

Assault, Sexual Harassment, or Statutory Employment Discrimination [Claim]

(a) through (b) No Change.
* %k k%
13510. Depositions
Depositions are strongly discouraged in arbitration. Upon motion of a party, the
panel may permit depositions, but only under very limited circumstances, including:

[*](a) To preserve the testimony of ill or dying witnesses;
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[*](b) To accommodate essential witnesses who are unable or unwilling to travel
long distances for a hearing and may not otherwise be required to participate in the
hearing;

[*](c) To expedite large or complex cases;

[*](d) In cases involving claims of sexual assault, sexual harassment, or statutory

employment discrimination, if necessary and consistent with the expedited nature of
arbitration; and
[*](e) If the panel determines that extraordinary circumstances exist.
* ok ok Kk
PART VIII SIMPLIFIED ARBITRATION; DEFAULT PROCEEDINGS;

SEXUAL ASSAULT CLAIMS, SEXUAL HARASSMENT CLAIMS, OR

STATUTORY EMPLOYMENT DISCRIMINATION CLAIMS; AND

INJUNCTIVE RELIEF

% %k %k ok 3k

13802. Sexual Assault Claims, Sexual Harassment Claims, or Statutory
Employment Discrimination Claims

(a) Applicability of Rule

This rule applies to arbitrations involving [a claim of] a sexual assault claim,

sexual harassment claim, or statutory employment discrimination claim as defined in

Rule 13100(aa), (bb), and (dd). Except as otherwise provided in this rule, all provisions

of the Code apply to such arbitrations.
(b) Number of Arbitrators

(1) Claims of $100,000 or Less
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If the amount of a claim in a case involving [an] a sexual assault claim,

sexual harassment claim, or statutory employment discrimination claim is

$100,000 or less, the panel will consist of one arbitrator.
(2) Claims of More Than $100,000

If the amount of a claim in a case involving [an] a sexual assault claim,

sexual harassment claim, or statutory employment discrimination claim is more

than $100,000, the panel will consist of three arbitrators, unless the parties agree
in writing to one arbitrator.
(c) Composition of Panel

(1) through (2) No Change.

(3) Special [Statutory Discrimination] Claim Qualifications

A single arbitrator or chairperson of a three-arbitrator panel in a case

involving a sexual assault claim, sexual harassment claim, or statutory

employment discrimination claim must have the following qualifications:
(A) through (D) No Change.
(4) No Change.

(d) No Change.

(e) Awards

The panel may award any relief that would be available in court under the law.
The panel must issue an award setting forth a summary of the issues, including the
type(s) of dispute(s), the damages or other relief requested and awarded, a statement of
any other issues resolved, and a statement regarding the disposition of any [statutory]

claim[(s)] of sexual assault, sexual harassment, or statutory employment discrimination.
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(f) No Change.

13803. Coordination of Sexual Assault Claims, Sexual Harassment Claims or

Statutory Employment Discrimination Claims Filed in Court and in Arbitration
(a) Option to Combine Related Claims in Court

(1)(A) If a current or former associated person files a sexual assault claim,

sexual harassment claim, or statutory employment discrimination claim in court

against a member or its associated persons, and asserts related claims in
arbitration at FINRA against some or all of the same parties, a respondent who is
named in both proceedings may, upon motion, compel the claimant to bring the
related arbitration claims in the same court proceeding in which the sexual assault

claim, sexual harassment claim, or statutory employment discrimination claim is

pending, to the full extent to which the court will accept jurisdiction over the
related claims.
(B) No Change.
(2)(A) If a member or current or former associated person ("party") has a
pending claim in arbitration against a current or former associated person and the

current or former associated person thereafter asserts a related sexual assault

claim, sexual harassment claim, or statutory employment discrimination claim in
court against the party, the party shall have the option to assert its pending
arbitration claims and any counterclaims in court.

(B) through (C) No Change.
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(b) Option Extended When Claim is Amended

(1) If the claimant files an amended statement of claim adding new claims
not asserted in the original statement of claim, a respondent named in the
amended statement of claim may, upon motion, compel the claimant to assert all

related claims in the same court proceeding in which the sexual assault claim,

sexual harassment claim, or statutory employment discrimination claim is

pending, to the full extent that the court will accept jurisdiction over the related
claims, even if those related claims were asserted in the original statement of
claim.

(2) No Change.

(c) through (f) No Change.

% %k ok ok 3k
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